DECISION

No 495/03.07.2007

The procedure has been initiated upon application of “Lakorda” AD, Sofia, which pleads with CPC to ascertain an infringement committed under Art.30 and Art.31, Para 1 of LPC (repealed) on the part of „Apis Hristovich” EOOD, Sofia and impose a pecuniary sanction provided by the law.

It is specified in the application that, there were clients’ alerts received in „Lakorda” AD at the end of 2006 that trade representatives of “Apis Hristovich” EOOD were disseminating among them false information and statements regarding the qualities of the legal information product of “Lakorda” AD. In support of the above stated, “Lakorda” AD cites the statement of Mrs. SH to Mr. DK that: “„Lakorda” AD is not going to exist within 3 to 6 months”.
According to the claimant, „Apis Hristovich” EOOD undertakes actions, directed to discrediting and injuring the image of “Lakorda” AD, as well as to injuring the trust of the claimant association’s clients. It is specified that a fax from „Apis Hristovich” EOOD containing an unsigned text titled “Manager in “Lakorda” investigated for crime” has been disseminated. According to the claimant, it is claimed in the same fax that the quiet manager and concealed owner of „Lakorda” AD GG is accused of committing a documentary crime by the prosecutor’s office; that he has committed 
“corporate  fraud” and other false information and statements presented in a distorted fashion. 
In the beginning of the month of March 2007, the claimant found that there was an announcement published on the front page of the periodicals of „Apis Hristovich” EOOD containing facts in a distorted form under the heading: “A. sewed L. for intellectual piracy”. The message is disseminated by the association’s website. 
The allegations of the claimant refer to a committed infringement under Art.30 and Art.31, Para 1 of LPC (repealed) on the part of „Apis Hristovich” EOOD, and specify the period of the violation.
The defendant association specifies that in the product modules “Balgarsko Pravo” (“Bulgarian Law”) and “Sadebna Praktika” (“Judicial Practice”) of the “Lakorda Legis” system, documents from the database of the products “Apis Pravo” (“Apis Law”) and “Apis Praktika” (“Apis Practice”) have been illegally included at the end of the month of October 2006. Due to this fact, on 29.01.2007, the defendant association filed a statement of claim against „Lakorda” AD, with which it laid a claim to the Sofia City Court to convict the defendant to terminate the illegal use of texts of over 22 200 documents in the products „Lakorda – Balgarsko Pravo” and „Lakorda – Sadebna Praktika”, extracted from the database of the products „Apis Pravo” and „Apis Praktika”.

With a letter of 31.01.2007, VH, the manager of „Apis Hristovich” EOOD, sent a warning to the prosecutor’s office of an infringement committed by employees of „Lakorda” AD under Article 172а of the Penal Code. 

It is pointed out in the opinion that with a view to notifying its users an open letter was published on the association’s website, and the statements contained in the letter were not untrue and it did not present distorted facts.
The defendant specifies that no fax has been sent to „SAP LABS Bulgaria” EOOD containing text material entitled „Manager of “Lakorda” investigated for crime”.

It is noted in the opinion that there is a preliminary investigation against the Executive Director of „Lakorda” AD, Goran Goranov, for compiling and using documents with false content (ZM45/2006, inventory of National Police Service Directorate (NPSD); prosecutor’s file No 19119, inventory of Sofia Regional Prosecutor’s Office (SRPO).

In the course of the proceedings, information was requested from third parties in connection with establishing the factual context. 

After analyzing the collected evidence under the case, the Commission assumed as factually established the following - that the parties to the procedure are competitors on the market of distribution of legal information products and represent undertakings within the meaning of § 1, Item 1 of AP of LPC. In a message posted on the official website of “Apis Hristovich” EOOD at www.apis.bg, the association manager stated the fact that upon a statement of claim filed by the trade association, represented by him, a civil case is initiated in the Sofia City Court regarding the copyright on the legal information product offered by “Lakorda”. The allegations of the claimant, which factuality is to be checked within the pending proceedings, are accompanied by offensive in their content qualifications regarding the competitor association. The expressions “intellectual theft” and “leadership in the field of intellectual piracy” were used.

From the established factual context, CPC accepted the following as to the legal basis:
Under Art.30 LPC (repealed)

The dissemination of legal information products, realized by the trade associations, undoubtedly place the parties in competition relations, which constitutes objective grounds for applying Chapter VII of LPC (repealed). Whether „Apis Hristovich” EOOD, Sofia committed actions contrary to the good faith trade practices, with which the interests of the competitor, “Lakorda” AD, Sofia are injured or could be injured, was judged with respect to what was stated in the application and the collected evidence and established facts in the course of the proceedings in view to the special hypothesis of Article 31, Para 1 of LPC (repealed).

Under Art.31, Para 1 of LPC (repealed)

The Commission assumed that the defendant association executed through its actions the hypothesis of Art.31, Para 1 of LPC (repealed). The used qualifications as far as, at the time of posting the message, are not based on an established infringement or committed crime, lead to a result, which presupposes a negative change in the customers’ view of the competitor association. By presenting its statements, whose factuality is still to be established, in the form of conclusions, the defendant acted in contravention of the good faith trade practice.  The used qualifications (cited above), as far as at the moment of posting the message are not based on an established infringement or a committed crime, are insulting in their content and are capable of damaging the image of the claimant.

The circumstance that the message on these proceedings is posted on the official webpage of the association on the Internet, renders the same accessible to an unlimited number of visitors, who could be actual as well as potential clients of the claimant. This, in turn, leads to the conclusion that the possibility of the occurrence of a harmful effect on the claimant is real, resting on specific established circumstances, and not abstract.

In view of the specified arguments, the Commission held that „Apis Hristovich” EOOD infringed the prohibition under Art.31, Para 1 of LPC (repealed).
